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1. Untimely protest sent by certified mail 
5 working days prior to final date for filing 
protest will be considered. 

2 .  Agency may award neuotiated contract on the 
basis of initial proposals without discus- 
sions if adequate competition is obtained to 
ensure a fair and reasonable price and the 
RFP advises offerors of the possibility that 
award might be made without discussions. 

3. Requests for verification of offer did not 
constitute discussions. 

4 .  Protest alleging defect in RFP 'filed after 
the closing date for receipt of proposals is 
untimely under Bid Protest Procedures and 
will not be considered. 

R&B Rubber and Engineering, Inc. (R&B), protests the 
award of a contract to Nor-Berg Machine and Tool, Inc. (Nor- 
Berg), under request €or proposals ( R F P )  No. DAAA09-83-R- 
4769 issued by the Department of the Army.  

R&B protests that Nor-Berg was provided three 
opportunities to verify its offer and that an award was made 
to Nor-Berg without any discussions with J&B. RLB als 
suggests that "the 'Negotiated Clause' (OAR [Defense A 
sition Regulation] [SI 3-215.2)" should have been included 
in the RFP. . 

We deny the protest against the award and dismiss the 
protest against the clause omission. 

The Army contends that the protest against the absence 
of negotiation with R&B is untimely since it was filed with 
us 16  working days after the date of the notice of award. 



B-214299 

A l t h o u g h  t h e  p ro t e s t  was r e c e i v e d  l a t e ,  u n d e r  o u r  B i d  
P r o t e s t  P r o c e d u r e s ,  i f  a p r o t e s t  is  r e c e i v e d  a f t e r  t h e  t i m e  
l i m i t s  p r e s c r i b e d ,  i t  w i l l  be c o n s i d e r e d  i f  it was s e n t  by  
r e g i s t e r e d  or c e r t i f i e d  mai l  n o t  l a t e r  t h a n  t h e  5 t h  w o r k i n g  
d a y  p r i o r  t o  t h e  f i n a l  d a t e  f o r  f i l i n g  a pro tes t .  4 C.F.R. 
S 2 1 . 2 ( b ) ( 3 )  ( 1 9 8 3 ) .  S i n c e  R&B r e c e i v e d  t h e  n o t i c e  of award 
o n  J a n u a r y  1 9 ,  1 9 8 4 ,  R&B had u n t i l  F e b r u a r y  2 ,  1 9 8 4 ,  t o  f i l e  
t h e  p r o t e s t ,  a n d  t h e  5 t h  working  d a y  p r i o r  t o  t h a t  date  w a s  
J a n u a r y  26 ,  1984 .  S i n c e  R&B s e n t  t h e  p ro tes t  by ce r t i f i ed  
m a i l  on  J a n u a r y  26 ,  1984 ,  w e  w i l l  c o n s i d e r  t h e  p ro tes t  
a g a i n s t  t h e  a b s e n c e  o f  d i s c u s s i o n s  w i t h  RLB. 

Award may be made on  t h e  b a s i s  o f  i n i t i a l  p r o p o s a l s  
w i t h o u t  d i s c u s s i o n s  i f  a d e q u a t e  c o m p e t i t i o n  is o b t a i n e d  t o  
e n s u r e  a f a i r  a n d  r e a s o n a b l e  p r i c e  a n d  t h e  RFP, a s  i n  t h i s  
case, a d v i s e s  o f f e r o r s  o f  t h e  p o s s i b i l i t y  t h a t  a n  award 
m i g h t  be made w i t h o u t  d i s c u s s i o n s .  C e n t u r i o n  F i l m s ,  Inc . ,  
B-205570, March 25 ,  1 9 8 2 ,  82-1 CPD 285;  D e f e n s e  A c q u i s i t i o n  
R e g u l a t i o n  ( D A R ) ,  S 3 - 8 0 5 . 1 ( v ) , r e p r i n t e d  i n  32  C.F.R. p t s .  
1-39 V o l .  I ( 1 9 8 3 ) .  Here, t h e r e  were f o u r  o f f e r o r s .  N o r -  
Be rg ' s  o f f e r  o f  $ 1 . 9 8  per u n i t  was t h e  lowest r e c e i v e d .  I t  
w a s  so l o w  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  s u s p e c t e d  t h e  pos- 
s i b i l i t y  o f  a n  e r ror .  Out  o f  a n  a b u n d a n c e  of c a u t i o n ,  t h e  
c o n t r a c t i n g  o f f i c e r  r e q u e s t e d  Nor-Berg t o  v e r i f y  i t s  l o w  
o f f e r  on  three d i f f e r e n t  o c c a s i o n s .  The s e c o n d  a n d  t h i r d  
r e q u e s t s  f o r  v e r i f i c a t i o n  c l a r i f i e d  p o i n t s  n o t  ra i sed  i n  
t h e  i n i t i a l  r e q u e s t  f o r  v e r i f i c a t i o n .  The r e q u e s t s  f o r  
v e r i f i c a t i o n  d i d  n o t  c o n s t i t u t e  d i s c u s s i o n s .  

3 - 8 0 5 . 5 ( d ) ( l ) .  A c c o r d i n g l y ,  i n  t h e  c i r c u m s t a n c e s ,  t h e  
award  t o  Nor-Berg a t  $1.98 per u n i t  w i t h o u t  a n y  d i s c u s s i o n s  
w i t h  R & B  was p r o p e r .  

- See DAR, 

To t h e  e x t e n t  R & B  c o n t e n d s  t h a t  t h e  RFP s h o u l d  h a v e  
i n c l u d e d  " t h e  'Negot ia ted C l a u s e '  (DAR 3-215.21," it is 
a l l e g i n g  a d e f e c t  i n  t h e  RFP. Our B i d  P r o t e s t  P r o c e d u r e s  
r e q u i r e  t h a t  a p ro tes t  a l l e g i n g  a d e f e c t  i n  t h e  RFP be f i l e d  
p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  p r o p o s a l s .  
4 C.F .R.  S 2 1 . 2 ( b ) ( l )  ( 1 9 8 3 ) ;  Wi l l a  J .  Miller; Wanda F. 
W h e a t l e y ,  B-214721, A p r i l  1 6 ,  1 9 8 4 ,  84-1 CPD 420.  S i n c e  
t h i s  aspect  of t h e  p r o t e s t  was n o t  made u n t i l  a f t e r  t h e  
n o t i c e  of award  was r e c e i v e d ,  i t  is u n t i m e l y  and  w i l l  n o t  be 
c o n s i d e r e d .  
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